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Ps participated in a transaction pronoted by KPMG
LLP (KPM3, that was the sane as or substantially
simlar to a tax avoidance transaction described in
Notice 2000-44, 2000-2 C.B. 255. R served KPMG with a
summons concerni ng transacti ons described in Notice
2000- 44, supra. The parties dispute whether the
sumons term nated the period for Ps to file a
qualified anended return (QAR) under sec. 1.6664-
2(c)(3), Income Tax Regs. Ps concede they are liable
for a 20-percent accuracy-rel ated penalty under sec.
6662(a), |I.R C, if they failed to file a QAR R
asserts Ps are liable for a 40-percent accuracy-rel ated
penalty for a gross valuation m sstatenent (gross
val uation penalty) under sec. 6662(h), I.RC., if Ps
failed to file a QAR The parties dispute whether Ps
concession that they were not entitled to the
deductions that gave rise to the 2001 tax under paynent
precl udes Ps’ underpaynent frombeing attributable to a
gross valuation m sstatenent within the nmeani ng of sec.
6662(h), |I.R C.
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Held: The period to file a QAR term nated before
Ps filed the anended return.

Hel d, further, Ps’ tax underpaynent was not
attributable to a gross valuation msstatenent. Ps are
therefore not liable for the gross valuation penalty.

Ronal d B. Schrotenboer, Kenneth B. dark, and Brad A Bauer,

for petitioners.

Gerald A Thorpe, for respondent.

KROUPA, Judge: Respondent determ ned deficiencies in and
accuracy-rel ated penalties under section 6662(a)?! for
petitioners’ Federal incone taxes for 2001 and 2002. Respondent
has since conceded that petitioners are not liable for the 2001
and 2002 deficiencies in tax and the 2002 accuracy-rel at ed
penalty. Petitioners concede they had a tax underpaynent for
2001 if they failed to file a qualified anended return (QAR)
under section 1.6664-2(c)(3), Incone Tax Regs. They further
concede they are liable for a 20-percent accuracy-rel ated penalty
of $41,196 if they failed to file a QAR There remain two issues
for decision. The first is whether petitioners filed a QAR for
2001. W hold they did not. The second is whether petitioners

are liable for a 40-percent gross valuation penalty rather than

Al section references are to the Internal Revenue Code
(Code) in effect for the year at issue, unless otherw se
i ndi cat ed.
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t he 20-percent penalty petitioners concede. W hold they are
Iiable for the 20-percent accuracy-rel ated penalty.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found. W
i ncorporate the stipulation of facts and the acconpanyi ng
exhibits by this reference. Petitioners resided in Pleasanton,
California, at the tinme they filed the petition.
Backgr ound

Petitioner Jeffrey K Bergmann (Bergnmann) worked at KPMG
LLP (KPM3. KPMGis and has | ong been one of the largest audit
and tax service providers to many of the world s | argest
corporations. Bergmann worked in KPM5 s Stratecon group as a tax
partner from 2000-2001. Stratecon focused on desi gni ng,
pronoting and i npl enenting aggressive tax planning strategies for
hi gh-net-worth individuals. Bergmann net David G eenberg
(Greenberg) while working in the Stratecon group. Bergnmann and
G eenberg both worked on a tax planning strategy known as the
Short Option Strategy (SOS).

SOS invol ved entering into a foreign exchange option
transaction, in which investors entered into two substantially
of fsetting option contracts with a bank, a long contract and a

short contract.? The investor, upon entering into an SCS

2The long contract obligated the bank to pay the client a
certain anmount if on the determ nation date the exchanges equal ed
(continued. . .)
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transaction, would transfer the long contract to a partnership or
limted liability conpany (LLC), which would assune the
investor’s obligation under the short contract. Usually a short
time thereafter, the investor would withdraw from the partnership
or LLC and receive a liquidating distribution. The investor’s
liquidating distribution would consist primarily of foreign
currency. Wen conputing gain or loss on the sale of the foreign
currency, the investor would report a basis in the foreign
currency equal to the purportedly paid premumto acquire the

| ong contract and would not treat the short contract as a
l[iability for purposes of section 752.

Starting around 2000, G eenberg began organizi ng and
coordinating transactions that were the sanme as or substantially
simlar to SOS transactions (SOS-1ike transactions) for KPMG
clients (clients) and KPMG partners (partners). G eenberg
assi sted at | east seven partners, including Bergmann, wth SOS-

i ke transactions during 2000-2001. G eenberg perforned
substantially the sane acts in organi zing and coordi nati ng SCS-
li ke transactions for clients and partners. He would design

pl anning strategies for clients and partners. He would al so

2(...continued)
or exceeded the exchange rate indicated in the contract. The
short contract obligated the client to pay the bank a certain
anmount if on the determ nation date the exchanges equal ed or
exceeded the exchange rate indicated in the contract.
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coordi nate the brokerage and | egal services required to effect
the SOS-like transactions for clients and partners.

Greenberg structured and facilitated Bergmann’s entry into
an SOS-like transaction in 2000 (2000 transaction) and again in
2001 (2001 transaction). The 2000 transaction was the sanme as or
substantially simlar to a transaction described in Notice 2000-
44, 2000-2 C B. 255 (transactions generating | osses by
artificially inflating basis) (Notice 2000-44).

Bergmann did not conpensate G eenberg or KPMs for the 2000
transaction and the 2001 transaction. Bergmann confirned,
however, in a letter to his brokerage service provider, Deutsche
Bank Al ex Brown (DB Al ex Brown), a subsidiary of Deutsche Bank
AG that he had obtained qualified tax advice on the 2000
transaction fromhis accountant KPMG and specifically G eenberg.
He al so stated in the letter that DB Al ex Brown shoul d contact
hi s accountant KPMG and specifically G eenberg if any questions
or issues arose with the 2000 transacti on.

Respondent’s I nvestigation of KPMG for Section 6700 Liability

Respondent sent a letter to KPMG in Cctober 2001, notifying
KPMS t hat he was consi dering inposing penalties on KPMS for
pronoti ng abusive tax shelters. Respondent |later notified KPMG
by letter in February 2002 that he was conducting an exam nation
to determine KPMG s liability for organi zing various tax shelters

from 1994 to the present.
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Respondent clarified the scope of his investigation on March
19, 2002, by serving two sunmonses on KPM35 requesting docunents,
records and testinony relating to its tax shelter activities.
These sunmonses explicitly state they concern an exam nation of
KPMG for liability under section 6700 (regarding a pronoter
penal ty), anong other provisions of the Code. One of the
sumonses narrows the investigation s scope by defining the
transactions to which it applies. Specifically, the sumobns
defines the transaction at issue as one that is the sane as or
substantially simlar to a transaction described in Notice 2000-
44 (Notice 2000-44 summons).

KPMS provi ded respondent a list of clients it believed had
engaged in the transactions described in Notice 2000-44 in
response to the Notice 2000-44 summons. The list did not include
Bergmann. Mre than two years | ater, KPMG provided respondent a
revised list. The revised list included Bergmann’s 2000
transaction but not his 2001 transacti on.

Petitioners’' Federal |Incone Tax Return for 2001

Petitioners tinely filed a Federal income tax return for
2001 (original return). Petitioners clained a $346,609 ordi nary
| oss for the 2000 transaction. Petitioners also clained a
$295, 500 long-termcapital |oss for the 2001 transacti on.
Petitioners filed an anended Federal tax return for 2001 in Mrch

2004 (amended return). Petitioners renoved the |osses
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attributable to the 2000 transaction and the 2001 transacti on on
t he anmended return and reported and paid $205, 979 of additi onal
tax. They did not concede, however, that the | osses were
inproperly reported. Nor did they forecl ose thensel ves from
t aki ng anot her position on another anmended return.® Respondent
credited the tax paynent to petitioners’ account. A year after
recei ving the anmended return, respondent inforned petitioners
that the 2001 return was being audited.

Respondent subsequently issued the notice of deficiency in
whi ch he determ ned deficiencies in petitioners’ Federal inconme
t axes and accuracy-rel ated penalties for 2001 and 2002.*

Petitioners tinely filed a petition.

OPI NI ON

We are asked to decide for the first tine whether the
Comm ssi oner nust i npose a pronoter penalty under section 6700
(relating to abusive tax shelters) to termnate the tinme to file

a QAR under section 1.6664-2(c)(3)(ii), Income Tax Regs. (the

3Petitioners have since conceded that they were not entitled
to any deductions attributable to the | osses generated by the
2000 transaction and the 2001 transacti on.

“The Court assunes that respondent determ ned that the
partnership involved in the 2000 transacti on was a snal
partnership within the neaning of the small partnership
exception, see sec. 6231(a)(1)(B)(i), and that it was not subject
to the unified partnership audit and litigation procedures of the
Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA), Pub. L
97-248, sec. 402(a), 96 Stat. 648. Even if that determ nation
were erroneous, the TEFRA provisions would not apply. See sec.
6231(Qg) (2).
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pronoter provision). Petitioners essentially argue that
respondent failed to establish that KPMcis |iable for a pronoter
penal ty under section 6700 and therefore the tine to file a QAR
never termnated. |If petitioners failed to file a QAR we need
to deci de whether they are liable for the gross valuation penalty
for 2001.

|. \VWhether Petitioners Filed a QAR

We begin by explaining the general rules for filing a QAR
A taxpayer can avoi d having an underpaynent and the inposition of
an accuracy-related penalty by filing a QAR A QAR treats
additional tax reported on an anmended return as tax reported on
the original return. Sec. 1.6664-2(c)(2), Income Tax Regs. A
QAR is an anended return that is filed before certain term nating
events. Respondent contends that the period to file a QAR
term nated under the pronoter provision before petitioners filed
t he amended return. Respondent does not contend that the period
to file a QAR term nated under any of the other subdivisions of
section 1.6664-2(c)(3), Incone Tax Regs. Accordingly, we focus
our attention on the pronoter provision.

Under the pronoter provision, the period to file a QAR
term nates when the IRS first contacts a person concerni ng
[Tability under section 6700 (a pronoter investigation) for an
activity with respect to which the taxpayer clainmed a tax

benefit. Sec. 1.6664-2(c)(3)(ii), Income Tax Regs. Petitioners
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argue that respondent nust establish that the person contacted
about a pronoter investigation is in fact liable for a pronoter
penal ty under section 6700 (the penalty requirenment). W do not
find any penalty requirenent in the pronoter provision.?®
Respondent need not have found KPMS |iable for the pronoter
penal ty under section 6700. W therefore reject petitioners’
ar gunent .

We focus now on the facts. The period to file a QAR will
have term nated for petitioners when respondent first contacted
KPMS about a pronoter investigation if the pronoter investigation
covered either the 2000 transaction or the 2001 transaction.® W
now turn to these issues.

A. Whether KPMG WAs Under | nvestigation Before Petitioners
Filed the Anrended Return

Petitioners filed the anended return for 2001 on March 15,
2004. This is the dispositive date by which respondent had to
contact KPMG concerning a pronoter investigation. Respondent
served KPMG wi th two summonses on March 19, 2002. These

sumonses explicitly stated that they concerned the liability of

SA U S District Court also rejected the argunent that the
pronoter provision includes the penalty requirenent. See Sala v.
United States, 100 AFTR 2d 2007-5097, 2007-2 USTC par. 50,567 (D
Col 0. 2007). W note that this decision is not binding on us.
See infra pp. 13-14.

5The 2000 transaction and the 2001 transaction are the
activities at issue, as these are the transactions from which
petitioners clained | osses (tax benefits) on the original return
and which were later elinmnated on the anended return.
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KPMG under section 6700. W find that respondent contacted KPMG
about a pronoter investigation before petitioners filed the
anmended return. W now consi der whether the pronoter
i nvestigation covered either the 2000 transaction or the 2001
transacti on.

B. Whether Respondent’'s Investiqgation of KPMS Covered the
2000 Transaction or the 2001 Transaction

Petitioners argue that G eenberg acted in his individual
capacity, not on behalf of KPM5 when he organized and
coordi nated petitioners’ 2000 transaction and 2001 transactions
and therefore the pronoter investigation of KPMG cannot cover the
2000 transaction and the 2001 transaction.’” W agree that
respondent’ s investigation of KPMG may cover only transactions
that KPMG pronoted. Accordingly, we first address whether
Greenberg’s acts are attributable to KPMa |If they are, we then
deci de whet her any of the summobnses served on KPMG cover the 2000
transaction or the 2001 transaction.

1. Whether G eenberg’'s Acts Are Attributable to KPMG

The parties agree that California agency and partnership | aw
controls. Partners are agents of the partnership for the purpose
of its business under California law. Cal. Corp. Code sec. 16301

(West 2006). An act by a partner that is apparently within the

"W find petitioners’ argunent curious, given they indicated
inaletter to DB Alex Brown that it should contact their
accountant KPMG and specifically G eenberg if any questions or
i ssues arose in connection with the 2000 transacti on.
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usual course of partnership business is binding on the
partnership unless the partner had no authority to act and the
person dealing with the partner knew the partner had no authority

to act. See id.; Owens v. Palos Verdes Mmaco, 191 Cal. Rptr.

381, 385 (Ct. App. 1983). The apparent scope of partnership
busi ness depends on the conduct of the partners and the

partnership. See Blacknon v. Hale, 463 P.2d 418 (Cal. 1970).

W& now | ook to the scope of KPM5 s partnership business.
The conduct of KPMG s Stratecon group and the conduct of
Greenberg are relevant to determ ning the scope of KPMG s
partnership business. Stratecon was responsible for designing,
pronoting and inplenenting tax strategies, including SCS-1ike
transactions. G eenberg was hired specifically to work in this
group. Geenberg regularly organi zed and coordi nated SOS-11i ke
transactions for clients and for at |east seven partners during
the years at issue. He perfornmed substantially the sanme acts in
organi zi ng and coordi nati ng SOS transactions for both clients and
partners. On the basis of KPM5 s conduct and G eenberg’s
conduct, we find that the scope of KPMG s partnership business
i ncl uded organi zi ng and coordi nating SOS-1i ke transactions for
both clients and partners.

Now we nust determ ne whether the 2000 transaction and the
2001 transaction were within the scope of KPMG s partnership

business. Sinply put, they were. First, the 2000 transaction
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and the 2001 transaction were SOS-1i ke transactions, the sane
transactions G eenberg pronoted to clients and partners. Second,
G eenberg assisted petitioners with the 2000 transaction and the
2001 transaction during the period that he worked in the
Stratecon group and assisted clients and partners with SOS-1i ke
transactions. W find that the 2000 transaction and the 2001
transaction were within the scope of KPM5Z s partnershi p business
and specifically within the scope of Greenberg’s responsibilities
as a KPMG part ner.

Finally, we |ook at whether KPMG expressly limted
G eenberg’ s apparent authority to organi ze and coordi nate SOS-

i ke transactions for partners. Petitioners relied solely on
Bergmann’s testinony to show that G eenberg was not authorized to
organi ze and coordi nate SOS-1ike transactions for partners.
Bergmann testified that partners, to the best of his know edge,
were not permtted to performservices wthout obtaining a fee.
We find Bergmann's after-the-fact testinony to be self-serving.
We are unable to place any weight on this testinony.

The record shows that there was no limtation on G eenberg’s
apparent authority. Petitioners failed to introduce any
agreenent (e.g., a partnership agreenent) that in fact limts
G eenberg’ s apparent authority. Additionally, G eenberg
organi zed and coordi nated SOS-1i ke transactions for at |east six

other partners during this same period. Mreover, nothing in the
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record indicates that KPMG ever objected to G eenberg’s assisting
partners.

W find that KPM5 did not |imt G eenberg’ s apparent
authority. Accordingly, we further find that G eenberg was
acting as agent for KPMG with respect to the 2000 transaction and
t he 2001 transaction. Consequently, we turn our attention to
whet her the summonses served on KPMG cover either the 2000
transaction or the 2001 transacti on.

2. \Wether at Least One of the Summbnses Covers the
2000 Transaction or the 2001 Transaction

Respondent’ s pronoter investigation of KPMG will cover
petitioners’ 2000 and 2001 transactions only if it was
“concerning” an “activity” fromwhich petitioners clained a tax
benefit. The parties disagree on the degree of specificity
respondent nust use to reference an “activity” in a sumons for
the sumons to “[concern]” an “activity.” Petitioners argue that
the pronoter provision nust be interpreted narrowy and that the
summons nust specifically identify an activity; e.g., the

“Deerhurst Program” Petitioners rely upon Sala v. United

States, 552 F. Supp. 2d 1167, 1204 (D. Col o. 2008), revd. on
anot her issue 613 F.3d 1249 (10th Cr. 2010). In Sala, the

t axpayer participated in a foreign currency investnent known as
the “Deerhurst Program” |d. at 1175. The court in Sala held
that the Governnment’s contacting KPM5 concerning a pronoter

investigation did not termnate the period to file a QAR because
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KPM5 was not specifically contacted regarding “Deerhurst”. |d.
at 1204. Decisions of U S. District Courts are not binding on

this Court. See Friedman v. Commi ssioner, T.C. Mno. 2010-45.

W are therefore not bound by the decision in Sala.

Respondent argues that a sumons will cover a transaction if
it refers to (at least) the type of transaction that the taxpayer
participated in; e.g., “a transaction that is the sanme or
substantially simlar to a transaction described in Notice 2000-
44.” W agree. Petitioners read the pronoter provision too
narromy. W agree with respondent that a summons will cover a
transaction if it refers to the type of transaction in which the
t axpayer partici pated.

Here, the Notice 2000-44 summons refers to all transactions
that are the sanme as or substantially simlar to a transaction
described in Notice 2000-44. The 2000 transaction is the sane as
or substantially simlar to a transaction described in Notice
2000-44. Thus, the Notice 2000-44 summons refers to the type of
transaction in which petitioners participated. W therefore find
that the Notice 2000-44 summons covers the 2000 transacti on.

We note that respondent’s interpretation of the pronoter
provi sion and our conclusion that the Notice 2000-44 summons
covers the 2000 transaction are consistent with the purpose of
the pronoter provision. The purpose of the pronoter provision is

to encourage taxpayers to voluntary discl ose abusive tax
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shelters. See T.D. 9186, 2005-1 C.B. 790. Respondent’s
interpretation effects this purpose by termnating the period to
file a QAR when di scl osure would no | onger be voluntary, as in
this case.

Petitioners could reasonably concl ude that respondent woul d
di scover their 2000 transaction once KPMG was served the Notice
2000- 44 summons. Accordingly, disclosure after the Notice 2000-
44 summons was served on KPMG woul d not have been voluntary. In
stark contrast, under petitioners’ interpretation, the Notice
2000- 44 sumons would not termnate the period to file a QAR and
woul d thus allow petitioners to file a QAR when di scl osure woul d
no | onger be voluntary.

We ultimately conclude that the anended return petitioners
filed was not a QAR since it was filed after respondent issued
KPMS t he Notice 2000-44 summons. Consequently, the additional
tax stated on the anended return is not includable in the anount
of tax shown on the original return. Petitioners therefore had
an under paynent of tax for 2001 equal to the additional tax
reported on the anmended return.

1. Whether Petitioners Are Liable for the Gross Val uation
Penal ty

We now nust focus on whether petitioners are liable for a
40- percent gross val uation penalty under section 6662(h). A
taxpayer is liable for the gross valuation penalty on any portion

of an underpaynent attributable to a gross val uation
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m sstatenment. Sec. 6662(h). The parties di spute whether
petitioners’ concession that they were not entitled to the |oss
deductions that gave rise to the 2001 under paynent (| osses at
i ssue) precludes the inposition of the gross valuation penalty.

We have held that when the Comm ssioner asserts a ground
unrelated to value or basis of property for totally disallowng a
deduction or credit and a taxpayer concedes the deduction or
credit on that ground, any underpaynent resulting fromthe
concession is not attributable to a gross valuation m sstatenent.

See McCrary v. Conmm ssioner, 92 T.C 827, 851-856 (1989). W

have extended our holding to situations where the taxpayer does
not state the specific ground upon which the concession of the
deduction or credit is based so |long as the Conm ssioner has
asserted sonme ground other than value or basis for totally

di sall ow ng the rel evant deduction or credit. See Rogers v.

Conmi ssioner, T.C. Menp. 1990-619; see al so Schachter v.

Conmi ssioner, T.C. Menp. 1994-273.

In this case, petitioners conceded “on grounds other than
regardi ng the value or basis of the property” that they were not
entitled to deduct any portion of the | osses at issue.
Petitioners argue that there is a ground other than val ue or
basis for conceding the | osses at issue in full because
respondent has consistently alleged that the 2000 transaction and

the 2001 transaction | acked econom ¢ substance and were engaged
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in solely for tax avoi dance purposes. W agree. Both the
econom ¢ substance and tax avoi dance doctrines, if successfully
enpl oyed, would result in the total disallowance of the | osses at
i ssue without regard to the value or basis of the property used
in the 2000 transaction and the 2001 transaction. See Leenn

Enters., Inc. v. Comm ssioner, T.C. Menob. 1999-18, affd. sub nom

Keel er v. Conm ssioner, 243 F.3d 1212 (10th Cr. 2001).

Nevert hel ess, we have held that the gross valuation penalty
appl i es when an underpaynent stens from deductions or credits
that are disall owed because of |ack of econom c substance. See

Pet al uma FX Partners, LLC v. Comm ssioner, 131 T.C. 84, 104-105

(2008), affd. in pertinent part, revd. in part and remanded 591
F.3d 649 (D.C. Cir. 2010).

Petitioner argues that under Court of Appeals for the N nth
Circuit precedent the gross valuation penalty may not be inposed
when a deduction or credit may be disall owed because of tax
avoi dance or |ack of econom c substance. Petitioner further
argues that this is the case even when the deduction or credit
stens froma tax avoi dance schene | acki ng econom ¢ substance that
i nvol ves overval uation of property. W follow the Court of
Appeal s deci sion squarely on point when appeal from our decision

would Iie to that court absent stipulation by the parties to the

contrary. Golsen v. Conmm ssioner, 54 T.C. 742 (1970), affd. 445

F.2d 985 (10th Cr. 1971). This case is appealable to the Court



-18-
of Appeals for the Ninth Crcuit. That court, recognizing that
in many Federal circuits the gross valuation penalty applies
“when overvaluation is intertwwned wth a tax avoi dance schene
t hat | acks econom ¢ substance”, held that it was constrai ned
under its own precedent from applying the gross valuation penalty

in that situation. Keller v. Commi ssioner, 556 F.3d 1056, 1061

(9th Cr. 2009), affg. in part, revg. in part and remanding T.C.
Meno. 2006-131. Because this case is appealable to the Court of
Appeals for the Ninth Grcuit, we follow that court’s precedent.

Accordingly, we conclude that the underpaynent for 2001 is
not attributable to a gross valuation m sstatenent and that
petitioners are not liable for a 40-percent gross val uation
penalty. Petitioners are liable, however, for the 20-percent
accuracy-rel ated penalty of $41,196 on the basis of their
concessi on.

We have considered all argunents the parties nmade in
reachi ng our holdings, and, to the extent not nentioned, we find
themirrelevant or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




